tion criteria have been subjected to judicial challenge on equal protection grounds. In Marshall v. United States (1974), the Supreme Court considered whether Title II of the Narcotic Addict Rehabilitation Act of 1966 denied equal protection by excluding from discretionary rehabilitative commitment, in lieu of penal incarceration, addicts with two or more felony convictions. Although this "correctional experiment" did not employ random assignment, but rather made availability of the rehabilitative alternative conditional on the absence of two or more prior convictions, the Court's approach is illuminating. In upholding the statutory scheme, the Court noted that a convicted defendant possessed no fundamental right to rehabilitation from narcotics addiction at public expense and that there was no suspect classification under the statutory scheme (p. 421). The Court therefore applied the rational basis test (p. 422). Recognizing that the program was "fundamentally experimental in nature ... " (p. 426), the Court held that (pp. 427-428):
When Congress undertakes to act in areas fraught with medical and scientific uncertainties, legislative options must be especially broad and courts should be cautious not to rewrite legislation, even assuming arguendo, that judges with more direct exposure to the problem might make wiser choices. Accordingly, it would have been a permissible choice for Congress to permit discretionary inclusion in NARA programs of those whose prior offenses were determined to be addiction related or motivated----It should be recognized that the classification selected by
Congress is not one which is directed "against" any individual or category of persons, but rather represents a policy choice in an experimental program made by that branch of Government vested with the power to make such choices.
Citing Marshall, two state courts have upheld against equal protection attack experimental projects under which those found guilty of driving under the influence of alcoholic beverages in certain districts would be subjected to suspension of their driver's licenses, while similarly charged defendants in other districts would be sent to an alcoholism treatmentin cases involving "suspect classifications" or affecting "fundamental rights." Random selection in correctional research, as it is notrectional research that invades constitutional rights, the courts may well find the typically general legislative delegation to correctional agencies to "have chargeed personons of parole? Moreover, if the prospect of release renders the confined individual incompetent as a matter of law to elect psychosurgery, why is the prisoner not also rendered incompetent to elect a variety of prison programs that are likely to result in his earlier release?
